The State of Utah v. Rafael Hernandez : Brief of Appellee by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1995
The State of Utah v. Rafael Hernandez : Brief of
Appellee
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Kris C. Leonard; Assistant Attorney General; Jan Graham; Utah Attorney General; Ruth
McCloskey; Deputy Salt Lake County Attorney; Attorneys for Appellee.
Paul Gotay; Attorney for Appellant.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellee, State of Utah v. Hernandez, No. 950516 (Utah Court of Appeals, 1995).
https://digitalcommons.law.byu.edu/byu_ca1/6801
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, Case No. 950516-CA 
RAFAEL HERNANDEZ, Priority No. 2 
Defendant/Appellant. 
BRIEF OF APPELLEE 
APPEAL FROM A DENIAL OF A MOTION TO WITHDRAW A 
GUILTY PLEA TO THE CHARGE OF UNLAWFUL 
DISTRIBUTION OF A CONTROLLED SUBSTANCE, A 
SECOND DEGREE FELONY, IN VIOLATION OF UTAH 
CODE ANN. § 58-37-8(l)(A)(II) (1990), IN THE THIRD 
JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY, 
STATE OF UTAH, THE HONORABLE JOHN A. ROKICH, 
PRESIDING. 
UTAH COURT OF APPEALS 
BRIEF KRIS C. LEONARD (4902) 
Assistant Attorney General 
JAN GRAHAM (1231) 
Utah Attorney General 
160 East 300 South, 6th Floor 
^ P.IO. Box 140854 
DOCKET NO. J ? ^ 7 ^ fin CA- silt Lake City, UT 84114-0854 
w
 Telephone: (801) 366-0180 
UTAH 
DOCUfv 
K F U 
5G 
PAUL GOTAY (1224) 
5085 South State Street 
Murray, Utah 84107 
Telephone: (801) 265-2833 
RUTH MCCLOSKEY 
Deputy Salt Lake County Attorney 
24^ 1 East 400 South 
Salt Lake City, Utah 84111 
Attorney for Appellant Attorneys for Appellee 
NO ORAL ARGUMENT OR PUBLISHED OPINION REQUEST FILED 
FFR 2 1 1996 
COURT OF APPEALS 
V- !IU UTAH COTTRT Or y.-i-j s. 
STATE OF UTAH, 
Plaintiff/Appellee, C s^e No. 950516-CA 
V. 
RAFAEL HERNANDEZ, Priority No. 2 
Defendant/ Appellant. 
BRIEF OF APPEILLEE 
APPEAL FROM A DENIAL Ul A MUliUiN iO WITHDRAW A 
GUILTY PLEA TO THE CHARGE OF UNLAWFUL 
DISTRIBUTION OF A CONTROLLED SUBSTANCE, A 
SECOND DEGREE FELONY, IN VIOLATION OF UTAH 
CODE ANN. § 58-37-8(l)(A)(II) (1990), IN THE THIRD 
JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY, 
STATE OF UTAH, THE HONORABLE JOHN A. ROKICH, 
PRESIDING. 
KRIS C. LEONARD (4902) 
Assistant Attorney General 
JAN GRAHAM (1231) 
Utah Attorney General 
160 East 300 South, 6th Floor 
P. O. Box 140854 
Salt Lake City, UT 84114-0854 
Telephone: (801) 366-0180 
P\TT. G O T W i i ? " " 
5085 South State Street 
Murray, Utah 84107 
Telephone: (801) 265-2833 
RUTH MCCLOSKEY 
Deputy Salt Lake Counly Attorney 
241 East 400 South 
Salt Lake City, Utah 84111 
Attorney for Appellant Attorneys for Appellee 
NO ORAL ARGUMENT OR PUBLISHED OPINION REQUESTED 
TABLE OF CONTENTS 
Page 
TABLE OF AUTHORITIES ii 
JURISDICTION AND NATURE OF PROCEEDINGS 1 
STATEMENT OF THE ISSUES PRESENTED ON APPEAL AND STANDARDS OF 
APPELLATE REVIEW 1 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 2 
STATEMENT OF THE CASE 2 
STATEMENT OF FACTS 3 
SUMMARY OF ARGUMENT 3 
ARGUMENT 3 
POINT I THE TRIAL COURT LACKED JURISDICTION OVER DEFENDANT'S 
MOTION TO WITHDRAW HIS GUILTY PLEA, WHERE THE 
MOTION WAS FILED FOUR MONTHS AFTER ENTRY OF THE 
PLEA 3 
A. The Trial Court Lacked Jurisdiction To Entertain The Untimely Motion to 
Withdraw 3 
B. Alternatively, Defendant Establishes No Actual Conflict of Interest 6 
CONCLUSION 9 
NO ORAL ARGUMENT OR PUBLISHED OPINION REQUESTED 9 
ADDENDA 
Addendum A - Utah Code Ann. §77-13-6 (1990) 
Addendum B - Amended Findings of Fact, Conclusions of Law and Order Denying Motion 
to Withdraw Guilty Plea (R.l 13-15) 
Addendum C - Statement of Defendant, Certificate of Counsel, and Order (R.32) 
Addendum D - Minute Entry, Dated December 5,1994 (R.80) 
Addendum E - Hearing Transcript, Dated July 28,1995 (R.l40-41) 
i 
TABLE OF AUTHORITIES 
STATE CASES 
Richins v. Delbert Chipman & Sons. 817 P.2d 382 (Utah App. 1991) 5, 6 
State v. Blubaugh. 904 P.2d 688 (Utah App. 1995) 7 
State v. Christofferson. 793 P.2d 944 (Utah App. 1990) 7 
State v. Garza. 820 P.2d 937 (Utah App. 1991), cert, denied. 843 P.2d 516 (Utah 1992) 7 
State v. Harrison. 805 P.2d 769 (Utah App.), cert, denied. 817 P.2d 327 (Utah 1991) 5 
State v. Humphrey. 793 P.2d 918 (Utah App. 1990) 7 
State v. Naisbitt. 827 P.2d 969 (Utah App. 1992) 5 
State v. Pena. 869 P.2d 932 (Utah 1994) 1 
State v. Perrv. 899 P.2d 1232 (Utah App. 1995) 7 
State v. Price. 837 P.2d 578 (Utah App. 1992) 4, 5,6 
State v. Snvder. 860 P.2d 351 (Utah App. 1993) 7 
State v. Templin. 805 P.2d 182 (Utah 1990) 7 
State v. Tennvson. 850 P.2d 461 (Utah App. 1993) 7 
STATE STATUTES 
Utah Code Ann. §58-37-8 (1990) 1 
Utah Code Ann. § 77-13-6 (1990) 1,4 
Utah Code Ann. § 78-2a-3 (Supp. 1995) 1 
Utah R. Crim. P.l 1 4? 6 
Utah R. Crim. P.65B 6 
ii 
IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Appellee, : Case No. 950516-CA 
V. 
RAFAEL HERNANDEZ, : Priority No. 2 
Defendant/Appellant. : 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This appeal is from a denial of a motion to withdraw a guilty plea to the charge of 
possession of a controlled substance, a second degree felony, in violation of Utah Code Ann. § 
58-37-8(l)(a)(ii)(1990). 
This Court has jurisdiction to hear the appeal under Utah Code Ann. § 78-2a-
3(2)(f)(Supp.l995). 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
AND STANDARDS OF APPELLATE REVIEW 
1. Did the trial court have jurisdiction to entertain defendant's motion to 
withdraw his guilty plea when, despite having been told of the thirty-day filing period mandated 
by Utah Code Ann. § 77-13-6 (1990), defendant failed to file his motion until four months after 
entry of his plea? The issue of the trial court's jurisdiction presents a question of law which this 
Court reviews jk novo.. See State v. Pena. 869 P.2d 932,936-39 (Utah 1994). 
CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES 
Any relevant text of constitutional, statutory, or rule provisions pertinent to the 
resolution of the issue presented on appeal is contained in or appended to this brief. 
STATEMENT OF THE CASE 
Defendant Rafael Hernandez was arrested and charged with two counts of 
distributing a controlled substance (R. 2, 7-9). Defendant secured Larry Long to appear as his 
legal counsel (R. 2-3). 
On July 18,1994, defendant pled guilty to one charge of unlawful distribution of 
a controlled substance, a second degree felony (the first count in this case) (R. 29-37, 38-40). 
Pursuant to the plea agreement, the second count in this case, as well as all counts in a different 
case in which defendant and Teresa Ochoa were charged as co-defendants (Case No. 
941900486), were dismissed (R. 37-39). The trial court referred defendant to Adult Probation 
and Parole for a pre-sentence investigation report (R. 40). On September 26, the court sentenced 
defendant to a one-to-fifteen-year term in the Utah State Prison (R. 43). Two months later, on 
November 23, 1994, new counsel entered his appearance on defendant's behalf (R. 44-45), and 
filed a motion to withdraw defendant's guilty plea based on an alleged conflict of interest arising 
from Mr. Long's representation of both defendant and Ms. Ochoa (R. 46-79). Following a 
hearing, the trial court denied the motion (R. 93-95). Defendant objected to the findings (R. 96-
98), and, following a second hearing, the trial court rejected defendant's objections but reissued 
the same findings to allow defendant to file an appeal (R. 112-15; Transcript of July 28, 1995, 
Hearing, pp. 7-9). Defendant appeals from the trial court's denial of his motion. 
2 
STATEMENT OF FACTS 
Because of the procedural nature of the issue in this appeal, a detailed statement 
of the facts is neither necessary nor available. On two dates in April and May, 1993, defendant 
sold cocaine to Detective Tim Doubt (R. 7-9). Based on these sales, he was arrested and charged 
with two counts of distribution of a controlled substance, both second degree felonies (R. 2, 7-9). 
SUMMARY QF THE ARGUMENT 
The trial court lacked jurisdiction to entertain defendant's untimely motion to 
withdraw his guilty plea. Defendant was informed at the time he entered his plea of the statutory 
thirty-day time limit for filing his motion, thereby rendering the time limit jurisdictional. 
Defendant concedes that he did not file his motion until four months after entry of his guilty plea. 
The "special circumstance" defendant claims warrants an exception to the jurisdictional rule is 
offered without legal support. Even if this Court were to reach the merits of defendant's claim 
that his counsel's conflict of interest rendered his plea unknowing and involuntary and warrants 
its withdrawal, it would find the record insufficient to permit review of the trial court's decision. 
ARGUMENT 
POINT I 
THE TRIAL COURT LACKED JURISDICTION OVER 
DEFENDANT'S MOTION TO WITHDRAW HIS GUILTY 
PLEA, WHERE THE MOTION WAS FILED FOUR MONTHS 
AFTER ENTRY OF THE PLEA 
A. The Trial Court Lacked Jurisdiction To Entertain The Untimely Motion to Withdraw 
Defendant appeals from the trial court's denial of his motion to withdraw his 
guilty plea. He argues that withdrawal should have been permitted because he was denied his 
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constitutional right to effective assistance of trial counsel at the time the plea was entered. Brief 
of Appellant [hereinafter "Br. of App."], Point I, p. 10. He also acknowledges that his motion to 
withdraw the plea was untimely filed in the trial court, but argues that it should still be addressed 
on the merits because of a "special circumstance"—that petitioner was unaware of his counsel's 
conflict of interest until he was able to hire new counsel who discovered the problem. Br. of 
App., Point II, p. 14-15. This Court need not reach defendant's first claim because the second is 
dispositive—defendant's appeal fails because the untimely filing of the motion to withdraw 
robbed the trial court of jurisdiction to hear the motion. 
Utah Code Ann. § 77-13-6(2)(b) (1990), provides that "[a] request to withdraw a 
plea of guilty or no contest is made by motion and shall be made within 30 days after the entry of 
the plea." Addendum A. Once a defendant is informed of the thirty-day time period, section 77-
13-6(2)(b) is jurisdictional, and the trial court loses jurisdiction to entertain an untimely motion. 
State v. Price, 837 P.2d 578, 583 (Utah App. 1992). 
Defendant's guilty plea was entered July 18,1994 (R. 29-40). His motion to 
withdraw the plea was filed November 23—over four months later (R. 46-79). Defendant has not 
included a transcript of the change of plea hearing, but the fact that he was told of the thirty-day 
limit for filing his withdrawal motion is reflected in the record before this Court. Rule 11(e)(7), 
Utah Rules of Criminal Procedure, requires that the trial court advise defendant "of the time 
limits for filing any motion to withdraw the plea[.]" In the findings of fact, the trial court stated: 
4. There was a colloquy between Mr. Hernandez and the Court regarding 
his guilty plea during which defendant was advised of his rights as specified in 
Rule 11 of the Utah Rules of Criminal Procedure and during which Mr. 
Hernandez waived his rights. 
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5. Likewise, the Court made certain that the defendant, Mr. Hernandez, 
understood the nature and elements] of the offense to which he plead [sic] and 
that he understood all of the other matters addressed in Rule 11, Utah Rules of 
Criminal Procedure. 
(R. 114). Addendum B. Additionally, the plea statement signed and filed by defendant reflects: 
14. I know and understand that if I desire to withdraw my plea of guilty, I 
must do so by filing [a] motion within thirty (30) days after entry of my plea. 
(R. 32). Addendum C. Further, defendant has not challenged the colloquy between himself and 
the trial court, nor claimed that he did not know about the time limitation. Consequently, this 
Court should find that defendant was advised of the thirty-day period, thus rendering the deadline 
jurisdictional. Price. 837 P.2d at 583. 
In this case, the trial court purported to waive the time limitation in order to reach 
the merits of defendant's motion to withdraw, then denied the motion on its merits, noting that it 
was untimely filed (R. 114-15). Addendum D. The court's minute entry from the hearing on 
defendant's motion to withdraw reflects, "The thirty days is waived by the trial court." (R. 80). 
This waiver is without effect, however, as the trial court was without jurisdiction to act.1 Price. 
837 P.2d at 583-84 (trial court must dismiss an untimely filed motion to withdraw a guilty plea 
where the thirty-day limitation has become jurisdictional); see Richins v. Delbert Chipman & 
Sons. 817 P.2d 382, 837 (Utah App. 1991) (the trial court would have erred had it considered the 
merits of a motion untimely filed under rule 60(b)(1), Utah Rules of Civil Procedure, because the 
untimely filing robbed the trial court of jurisdiction to consider the motion). 
'Regardless of the fact that the trial court dismissed the motion on its merits, this Court 
may affirm the dismissal on the basis of the jurisdictional flaw. State v. Harrison. 805 P.2d 769, 
782 (Utah App.) (appellate court can affirm a trial court's ruling on alternative grounds), cert, 
denied. 817 P.2d 327 (Utah 1991): see State v. NaisbitL 827 P.2d 969, 971-72 (Utah App. 1992). 
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Defendant argues that this Court should overlook the jurisdictional defect because 
of the "special circumstance" that exists in this case-that he was not able to discover the alleged 
conflict until after he hired new counsel. Br. of App. at 15. He claims that once he was 
imprisoned after sentencing, he had no "effective way of retaining a new attorney [,]" although he 
was able to hire one "through the help" of his family. I{L Defendant cites no authority for his 
assumption that an exception can be made to the statute's time period once it becomes 
jurisdictional, and the law is to the contrary. £fi£ Utah R. Crim. P. 11(6) (permitting an extension 
of the time for filing a motion to withdraw a guilty plea only when a defendant has not been 
advised of the time limit for filing the motion); £gg also Price. 837 P.2d at 583-84 (once the 
statutory time limit for filing a motion to withdraw a guilty plea becomes jurisdictional, the trial 
court has no basis for extending the time for filing the motion); Richins. 817 P.2d at 387. The 
loss of jurisdiction occasioned by defendant does not rob him of review of his claims, but 
requires that he seek review in the post-conviction arena under rule 65B, Utah Rules of Criminal 
Procedure. 
Because defendant was informed of the statutory thirty-day time limit for filing 
his motion to withdraw, the statute became jurisdictional, and the trial court lost jurisdiction to 
entertain the merits of the motion. Accordingly, the motion was properly denied, and the appeal 
should be dismissed. 
B. Alternatively. Defendant Establishes No Actual Conflict of Interest 
Even if this Court were to excuse the jurisdictional flaw and reach the merits of 
defendant's claim that his counsel suffered from a conflict of interest which made him ineffective 
and rendered the plea unknowing and involuntary, the result would be the same. Where a trial 
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court has already ruled on an ineffectiveness claim, this Court generally reviews the questions of 
performance and prejudice as mixed questions of law and fact. State v. Snvder. 860 P.2d 351, 
354 (Utah App. 1993); State v. Tennvson. 850 P.2d 461,466 (Utah App. 1993); §££ a l ^ State v. 
Templin. 805 P.2d 182,186 (Utah 1990). However, where a defendant fails to bring a potential 
conflict of interest to the attention of the trial court before or during the early stages of trial, 
defendant must establish on appeal an actual conflict of interest which adversely affected his 
counsel's performance. State v. Humphrey. 793 P.2d 918, 922-23 (Utah App. 1990). 
Having raised and argued the issue below, defendant should have ample record 
evidence to establish his claim. However, he has not included a transcript of the hearing on his 
motion to withdraw the plea, leaving this Court without any insight to the evidence upon which 
the trial court's findings and conclusions are based. State v. Blubaugh. 904 P.2d 688, 699 (Utah 
App. 1995) (defendant has the burden on appeal of providing a record to support his claim of 
error); State v. Garza. 820 P.2d 937, 938-39 (Utah App. 1991), cert, denied. 843 P.2d 516 (Utah 
1992); State v. Christofferson. 793 P.2d 944,947 (Utah App. 1990) ("When raising objections on 
appeal, appellant has the burden to see that the record contains the materials reasonably 
necessary to support his appeal"). Further, he appends to his brief material which does not 
appear in the record before this Court. Br. of App., pp 1-9 of Appendix C, and Appendices B, E, 
F and G. State v. Perrv. 899 P.2d 1232,1235 n.l (Utah App. 1995) (appellate court will not 
consider matters on appeal which are not part of the record). Consequently, this Court assumes 
the validity of the trial court's findings, Garza. 820 P.2d at 938-39; Christofferson. 793 P.2d at 
946-47, and will not consider those matters not already in the record on appeal. 
7 
Defendant claims that his trial counsel had a conflict of interest because he 
represented co-defendants who had "inconsistent defenses." Br. of App. at 5,13. The trial court 
rejected defendant's conflict of interest claim, concluding that: defendant and Ms. Ochoa were 
not co-defendants in this case (R. 113); the plea was knowingly and voluntarily entered and 
defendant "was not coerced by or suffered from [counsel's] representation" (R. 115); where the 
record showed that defendant reasonably knew that his counsel also represented Ms. Ochoa, 
defendant failed to offer evidence to the contrary (R. 113-14); there was no evidence that 
defendant would have done anything differently if represented by different counsel (R. 90); the 
court did not consider any information from Ms. Ochoa in deciding defendant's sentence (R. 90, 
115); and the court believed defendant's motion stemmed from his dissatisfaction in being 
sentenced to prison while Ms. Ochoa was committed to jail (R. 90). Addendum B. Finally, the 
trial court expressly told defendant that his "counsel was not ineffective" (Transcript of July 28, 
1995, Hearing, R. 141). Addendum E. 
The only question left unanswered by the trial court was whether the defendants 
presented inconsistent defenses. Defendant points to Ms. Ochoa's sentencing, at which Mr. 
Long represented her as naive and as having fallen into the trap of using cocaine as currency 
because of "how easy people were making money" around her (R. 72). There was no mention of 
anyone in particular who convinced her to do it, no implication of defendant over any other 
person who may have been involved in such exchanges, and nothing to suggest that only one 
person was in charge of the cocaine sales or that defendant was the "mastermind" of the 
operation. Defendant's assertion that "Ms. Ochoa stated that Mr. Hernandez was the one 
operating the bar and paying people in cocaine" has no record support. 
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Defendant's own position was that a repairman seeking to be paid for some work 
said that "the other person in charge" told him he would be paid by defendant, defendant offered 
him money, to which the man said he wanted cocaine, and defendant went out and bought some 
for him (R. 67). Even assuming the "other person" was Ms. Ochoa, defendant's version is not 
necessarily inconsistent with Ms. Ochoa's version, because even if the "other person" knew 
payment would be made in cocaine, it would not change her claim that she had naively fallen 
into the trap of using cocaine as currency. The positions of both defendants as reflected in this 
record—that each was the innocent in the situation—are not necessarily irreconcilable or mutually 
exclusive. Accordingly, defendant has failed to establish any actual conflict, and the trial court's 
rejection of defendant's argument should be affirmed. 
CONCLUSION 
For the foregoing reasons, the State respectfully requests that this Court affirm the 
denial of defendant's motion to withdraw his guilty plea. 
NO ORAL ARGUMENT OR PUBLISHED OPINION REQUESTED 
The State does not believe that oral argument would be beneficial in this case or 
that a published opinion is warranted where the issue will not materially add to existing case law. 
RESPECTFULLY SUBMITTED this Q ^ d a y of February, 1996. 
JAN GRAHAM 
Attorney General 
IS C. LEONARD 
Assistant Attorney General 
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MAILING CERTIFICATE 
I hereby certify that a true and accurate copy of the foregoing Brief of Appellee 
was mailed by first class mail, postage prepaid, to Paul Gotay, attorney for defendant/appellant, 
5085 South State Street, Murray, Utah 84107, this <2jj_ day of February, 1996. 
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ADDENDA 
Addendum A 
Utah Code Ann. §77-13-6 (1990) 
77-13-6. Withdrawal of plea. 
(1) A plea of not guilty may be withdrawn at any time prior to conviction. 
(2) (a) A plea of guilty or no contest may be withdrawn only upon good 
cause shown and with leave of the court. 
(b) A request to withdraw a plea of guilty or no contest is made by 
motion, and shall be made within 30 days after the entry of the plea. 
(3) This section does not restrict the rights of an imprisoned person under 
Rule 65B(i), Utah Rules of Civil Procedure. 
History: C. 1953, 77-13-6, enacted by L. first sentence as Subsection (1) and the second 
I960, ch. 15, I 2; 1989, ch. 65, 5 1. sentence as Subsection (2)(a), inserted "the" in 
Amendment Notes. — The 1989 amend- Subsection (2)(a), and added Subsections (2)(h) 
ment, effective April 24, 1989, designated the and (3). 
Addendum B 
Amended Findings of Fact, Conclusions of Law and Order 
Denying Motion to Withdraw Guilty Plea (R.l 13-15) 
Minute Entry, Dated January 18, 1995 
E.NEALGUNNARSON 
District Attorney for Salt Lake County 
RUTH J. MCCLOSKEY, 2153 
Deputy District Attorney 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: (801) 363-7900 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH 
THE STATE OF UTAH, 
AMENDED FINDINGS OF FACT, 
Plaintiff, > CONCLUSIONS OF LAW AND ORDER 
x DENYING MOTION TO WITHDRAW 
-vs- GUILTY PLEA 
RAFAEL HERNANDEZ, 
) CaseNo.941900487FS 
Defendant. 
Hon. John A. Rokich 
The defendant's Motion to Withdraw his Guilty Plea having come before this Court for a 
hearing on December 9,1994, and the Court having considered the motion and memorandum of 
defendant filed with the Court, having considered the arguments of counsel, and otherwise being 
fully advised regarding the matter before it, the Court now enters its FINDINGS OF FACT, 
CONCLUSIONS OF LAW and ORDER: 
FINDINGS OF FACT 
1. Ms. Ochoa was not a co-defendant in this case as alleged by Mr. Gotay, although 
she was a co-defendant in case number 931901886 (for Mr. Hernandez, number 941900486) 
from which Mr. Hernandez was dismissed when he pled to this case. 
2. Although defendant Hernandez raises Mr. Long's representation of Ms. Ochoa as 
a conflict of interest, there was no evidence via affidavit or sworn testimony that defendant was 
not aware of Mr. Long's representation of Ms. Ochoa. 
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3. Court records indicate that both Mr. Hernandez and Ms. Ochoa were present in 
court with Mr. Long on December 9,1993. 
4. There was a colloquy between Mr. Hernandez and the Court regarding his guilty 
plea during which defendant was advised of his rights as specified in Rule 11 of the Utah Rules 
of Criminal Procedure and during which Mr. Hernandez waived his rights. 
5. Likewise, the Court made certain that the defendant, Mr. Hernandez, understood 
the nature and element of the offense to which he plead and that he understood all of the other 
matters addressed in Rule 11, Utah Rules of Criminal Procedure. 
6. The defendant was represented by Mr. Larry Long who was with him in Court on 
July 18,1994, when defendant entered his guilty plea. 
7. A statement regarding his guilty plea was submitted and signed by the defendant. 
8. The Court asked the defendant if he had any questions regarding his statement and 
he responded, "no." 
9. The Court inquired if his answers given in the statement were truthful and correct, 
and he responded, "yes." 
10. At the time the Court accepted the defendant's guilty plea, there was no evidence 
by Affidavit or sworn testimony that Ms. Ochoa was implicating Mr. Hernandez as the 
mastermind of the alleged drug deal. 
11. Ms. Ochoa entered her plea in another case on January 24,1994, seven months 
before Mr. Hernandez entered his guilty plea in this case. 
12. The defendant was sentenced on September 16th, 1994, was still represented by 
Mr. Long and did not seek to withdraw his plea until November of 1994, nearly two months after 
sentencing and nearly four months after he entered his guilty plea. 
0 u0 1 1 4 
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13. In imposing sentence upon Mr. Hernandez, the Court relied on the Presentence 
Investigation Report prepared by Adult Probation and Parole which contained no information 
from Ms. Ochoa. 
CONCLUSIONS OF LAW 
14. The defendant, Mr. Hernandez, entered his guilty plea knowingly and voluntarily 
and was not coerced by or suffered from Mr. Long's representation, Rule 11, Utah Rules of 
Criminal Procedure. 
15. The defendant failed to file his request to withdraw his guilty plea within the 30 
days required by 77-13-6, Utah Code Annotated 1953 as amended. 
16. Defendant has failed to show good cause as to why he should be allowed to 
withdraw his plea. 
ORDER 
Having entered its Findings of Fact and Conclusions of Law, NOW IT IS HEREBY 
ORDERED ADJUDGED AND DECREED that the defendant's Motion to Withdraw Guilty Plea 
is DENIED. 
DATED this 28th day of July, 1995. 
BY THE COURT: 
XOgNA.ROKICH 
District Court Judge 
0 0 0115 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
TERESA OCHOA and RAFAEL 
HERNANDEZ, 
Defandante. 
: MINUTE ENTRY 
: CASE NO. 941900487 
R U B MSTtrsT cess. 
s Third Judicial District 
1
 JAN 1 8 1995 
Deputy C*r* 
The Court denies defendant's Motion to Withdraw his Guilty 
Plea for the following reasons: 
1. Ms. Ochoa was not a co-defendant in Case No. 941900487 as 
alleged by Mr. Gotay. 
2. The colloquy between defendant, Hernandez, and the Court 
regarding his guilty plea was in accordance with Rule 11 of the 
Utah Rules of Criminal Procedure. 
3. The Court asked the defendant if he had any questions 
regarding his statement and he responded, "no". 
4. The Court inquired if his answers given in the statement 
were truthful and correct, and he responded, "yesM. 
5. There was no evidence by Affidavit or sworn testimony 
that Ms. Ochoa was implicating Mr. Hernandez as the mastermind of 
the alleged drug dealing. 
0 y 0 0 8 J? 
STATE V, OCHOA PAGE TWO MINUTE ENTRY 
6. The Court was satisfied that the defendant entered his 
plea knowingly and voluntarily, and was not coerced by or suffered 
from Mr. Long's representation. 
It is interesting to note that counsel for defendant did not 
include a transcript of the plea proceedings which would have 
reflected that the defendant's plea was made knowingly and 
voluntarily. 
The Court is convinced that defendant's Motion to Withdraw his 
Guilty Plea was not because his plea was not made knowingly and 
voluntarily, but because Ms. Ochoa was committed to jail and he was 
committed to prison. 
The Court in its imposition of the sentences for these 
defendants relied upon the recommendations of the Adult Probation 
and Parole Department and its own judgment. Ms. Ochoa was 
sentenced to a longer jail term than recommended by the probation 
officer. 
The Court concluded that defendant's Motion to Withdraw his 
Guilty Plea was not supported by any evidence which would show that 
his plea would have been any different if he were represented by 
other counsel. 
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Counsel for the State of Utah shall prepare the appropriate 
Order. 
Dated this / $ day of January, 1995. 
A. ROKICH 
IICT COURT JUDGE 
(ffJcj-
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the 
foregoing Minute Entry, to the following, this ITS dav of 
January, 1995: 
Ruth McCloskey 
Assistant Attorney General 
231 East 400 South, Suite 300 
Salt Lake City, Utah 84111 
Paul Gotay 
Attorney for Defendant Hernandez 
5085 S. State Street 
Murray, Utah 84107 
Q 
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Addendum C 
Statement of Defendant, Certificate of Counsel, and Order (R.32) 
By. 
FILES KS7^£v^ . ;T 
Third Judicial District 
JUL 18 bS4 
SAULAKeT/fcuwrY 
IN THE DISTRICT COURT OF THE THIRD DISTRICT o^utyc^ 
STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
RAFAEL HERNANDEZ, 
Defendant. 
STATEMENT OF DEFENDANT 
CERTIFICATE OF COUNSEL 
AND ORDER 
Criminal No. 941900487FS 
Hon. John A. Rokich 
COMES NOW, Rafael Hernandez, the defendant in this case and hereby 
acknowledges and certifies the following: 
I have entered a plea of guilty to the following crimes: 
CRIME AND STATUTORY PROVISION: 
Unlawful distribution of controlled substance. 
DEGREE: 
2nd Felony 
PUNISHMENT: 
1-15 years and a $10,000 fine 
I have received a copy of the information against me, I have read it, and I understand 
the nature and elements of the offense for which I am pleading guilty. 
The elements of the crime of which I am charges are as follows: 
000029 
probation, parole, or awaiting sentence on another offense of which I have been convicted or 
to which I have pled guilty, my plea in the present action may result in consecutive sentences 
being imposed upon me. 
12. I know and understand that by pleading guilty I am waiving my statutory and 
constitutional rights set out in the preceding paragraphs. I also know that by entering such 
plea I am admitting and do so admit that I have committed the conduct alleged and I am guilty 
of the crime for which my plea is entered. 
13. My plea of guilty is the result of a plea bargain between myself and the 
prosecuting attorney. The promises, duties and provision of this plea bargain, if any, are 
contained in the Plea Agreement attached to this affidavit. Dismiss the other count of this 
information and dismiss other information. No recommendations from the state. 
14. I know and understand that if I desire to withdraw my plea of guilty, I must do 
so by filing motion within thirty (30) days after entry of my plea. 
15. I know that any charge or sentencing concession or recommendations of 
probation or suspended sentence, including a reduction of the charges for sentencing made or 
sought by either defense counsel or the prosecuting attorney are not binding on the judge. I 
also know that nay opinions they express to me as to what they believe the court may do are 
also not binding on the court. 
16. No threats, coercion, or unlawful influence of any kind have been made to 
induce me to plead guilty, and no promises, except those contained herein and in the attached 
plea agreement, have been made to me. 
4 
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Addendum D 
Minute Entry, Dated December 5,1994 (R.80) 
IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH 
VS 
HERNANDEZ, RAFAEL 
USP 
PLAINTIFF 
DEFENDANT 
MINUTE ENTRY 
CASE NUMBER 941900487 FS 
DATE 12/05/94 
HONORABLE JOHN A ROKICH 
COURT REPORTER K SCHULTZ 
COURT CLERK MTR 
TYPE OF HEARING: MOTION HEARING 
PRESENT: PLAINTIFF DEFENDANT 
P. ATTY. MCCLOSKEY, RUTH 
D. ATTY. GOTAY, PAUL 
SWORN AND EXAMINED 
OTHERS: ROSALINDA ALVAREZ, (SPANISH INTERPRETER) 
DEFENDANT'S MOTION TO SET ASIDE IS BEFORE THE COURT WITH 
THE STATE BEING REPRESENTED BY RUTH MCCLOSKEY. THE DEFENDANT 
BEING PRESENT AND REPRESENTED BY PAUL GOTAY. 
THE THIRTY DAYS IS WAIVED BY THE COURT. THE DEFENDANT IS 
ALLOWED TO GO FORWARD WITH HIS MOTION TO SET ASIDE. 
THE MATTER IS ARGUED TO THE COURT BY COUNSEL. 
THE COURT, AFTER HEARING ARGUMENT, AND HAVING READ THE 
MEMORANDA AS SUBMITTED, TAKES THE MATTER UNDER ADVISEMENT. 
000C8C 
Addendum E 
Hearing Transcript, Dated July 28,1995 (R. 140-41) 
PLED DISTRICT COURT 
Xbird Judicial District 
OCT 1 9 1995 
IN THE THIRD JUDICIAL DISTRICT BfotfRT IN AMD R^g* 
SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
PLAINTIFF, 
VS. 
RAFAEL HERNANDEZ, 
DEFENDANT. 
CASE NO. 941900487 FS 
JUDGE JOHN H. ROKICH 
REPORTER'S TRANSCRIPT 
HEARING OF JULY 28, 1995 
BEFORE THE HONORABLE JOHN H. ROKICH 
A P P E A R A N C E S 
FOR THE STATE: RUTH MC CLOSKEY 
DEPUTY COUNTY ATTORNEY 
241 EAST FOURTH SOUTH 
SALT LAKE CITY, UTAH 84111 
FOR THE DEFENDANT: 
PAUL GOTAY 
ATTORNEY AT LAW 
5085 SOUTH STATE STREET 
MURRAY, UTAH 8410^ 
RLE 
REPORTED BY GAYLE B. CAMPBELL, C S ^ Q {W1995 
COURT OF APPEALS 
l U l h 1 1 A 
1 CONCERNED ABOUT IS, OBVIOUSLY, AND YOU HIT THE NAIL 
21 ON THE HEAD WHEN YOU EXPLAINED THE FACT THAT WHEN HE 
3 ENTERED INTO HIS PLEA BARGAIN, WHETHER HE KNEW 
4I WHETHER OR NOT HE HAD COMPETENT OR INCOMPETENT 
5 COUNSEL. 
6 I THINK OBVIOUSLY MR. HERNANDEZ WAS NOT 
7 AWARE OF THE FACT THAT ONE OF HIS DEFENSES AGAINST 
8 THE ALLEGATIONS MADE AGAINST HIM, THE FINDINGS, WHAT 
9 HAVE YOU, WOULD HAVE BEEN THE FACT THAT HE COULD 
10 HAVE BEEN ENTRAPPED BY MS. OCHOA. 
11 NOW — NOW, I DON'T KNOW IF THAT WAS 
12 DISCUSSED WITH HIM AT THE TIME, AND OBVIOUSLY, MY 
13 UNDERSTANDING IS THAT IT WAS NOT. 
14 THE COURT: WELL, I DON'T BELIEVE THAT TO 
15 BE THE CASE. I JUST DON'T BELIEVE THAT TO BE THE 
16 CASE THAT HE WAS ENTRAPPED. IT MIGHT HAVE BEEN THE 
17 REVERSE. MAY HAVE BEEN THE REVERSE. SHE MAY HAVE 
18 BEEN ENTRAPPED BY HIM. BUT — 
19 MR. GOTAY: THE POLICE REPORT SAY SHE WENT 
20 TO HIM AND ASKED HIM FOR DRUGS. 
21 THE COURT: WELL — 
22 MR. GOTAY: UPON HER ENTERING INTO A 
23 TRANSACTION WITH A THIRD PARTY. 
24 THE COURT: BUT I THINK IF YOU READ THAT 
25 FERNANDEZ CASE, IT IS VERY — IT'S VERY DIFFICULT TO 
0 0 014 0 
FIND ANYTHING IN EFFECTIVE IN REPRESENTING A 
DEFENDANT HERE. HERNANDEZ— FERNANDEZ CASE, READING 
THAT CASE, AND THE OUTCOME, I DON'T BELIEVE THAT 
THIS CASE WOULD BE ANY DIFFERENT WHETHER I ALLOWED 
HIM TO WITHDRAW THE GUILTY PLEA, OR NOT. I THINK 
THE OUTCOME WOULD BE THE SAME. 
THAT'S A WASHINGTON— STRICKLAND IS A 
WASHINGTON CASE. OR WASHINGTON VERSUS STRICKLAND. 
THE OUTCOME IS NOT GOING TO BE ANY DIFFERENT. 
COUNSEL WAS NOT INEFFECTIVE. AND I DIDN'T FIND THAT 
AFTER READING THESE PLEADINGS, THAT HE'S REALLY 
ENTITLED TO HAVE HIS PLEA ALLOWED TO BE WITHDRAWN. 
MR. GOTAY: I THINK YOU'VE COVERED ALL MY 
OBJECTIONS TO THE PROPOSED ORDER. IF, AFTER HEARING 
WHAT I'VE SAID, YOU FEEL THAT MS. MC CLOSKEY'S 
FINDINGS OF FACT AND CONCLUSIONS OF LAW REFLECT YOUR 
FEELINGS ABOUT THIS MATTER, THEN OBVIOUSLY THIS 
MATTER IS ENDED, AT LEAST TO THIS POINT. 
THE COURT: NOW, YOU KNOW THERE'S ANOTHER 
PROBLEM. JUDGE BOHLING SIGNED THIS ON THE 17TH DAY 
OF FEBRUARY. 
MR. GOTAY: MS. MC CLOSKEY AND I HAVE 
ENTERED INTO AN AGREEMENT OVER THAT. AND WE COULD 
REFER TO JUDGE BOHLING AS HAVING SIGNED THE FINDINGS 
OF FACT, EXCEPT FOR THE FACT THAT FOR SOME UNKNOWN 
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